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event it includes the next following
business day. When the period of time
prescribed or allowed is less than 7
days, intermediate Saturdays, Sun-
days, and legal holidays shall be ex-
cluded from the computation.

§81.42 Extension of time or postpone-
ment.

Requests for extension of time should
be served on all parties and should set
forth the reasons for the application.
Applications may be granted upon a
showing of good cause by the applicant.
From the designation of a presiding of-
ficer until the issuance of his decision
such requests should be addressed to
him. Answers to such requests are per-
mitted, if made promptly.

§81.43 Reduction of time to file docu-
ments.

For good cause, the reviewing au-
thority or the presiding officer, with
respect to matters pending before
them, may reduce any time limit pre-
scribed by the rules in this part, except
as provided by law or in Part 80 of this
title.

Subpart F—Proceedings Prior to
Hearing

§81.51 Notice of hearing or oppor-
tunity for hearing.

Proceedings are commenced by mail-
ing a notice of hearing or opportunity
for hearing to an affected applicant or
recipient, pursuant to §80.9 of this
title.

§81.52 Answer to notice.

The respondent, applicant or recipi-
ent may file an answer to the notice
within 20 days after service thereof.
Answers shall admit or deny specifi-
cally and in detail each allegation of
the notice, unless the respondent party
is without knowledge, in which case his
answer should so state, and the state-
ment will be deemed a denial. Allega-
tions of fact in the notice not denied or
controverted by answer shall be
deemed admitted. Matters alleged as
affirmative defenses shall be separately
stated and numbered. Failure of the re-
spondent to file an answer within the
20-day period following service of the
notice may be deemed an admission of
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all matters of fact recited in the no-
tice.

§81.53 Amendment of notice or an-
swer.

The General Counsel may amend the
notice of hearing or opportunity for
hearing once as a matter of course be-
fore an answer thereto is served, and
each respondent may amend his answer
once as a matter of course not later
than 10 days before the date fixed for
hearing but in no event later than 20
days from the date of service of his
original answer. Otherwise a notice or
answer may be amended only by leave
of the presiding officer. A respondent
shall file his answer to an amended no-
tice within the time remaining for fil-
ing the answer to the original notice or
within 10 days after service of the
amended notice, whichever period may
be the longer, unless the presiding offi-
cer otherwise orders.

§81.54 Request for hearing.

Within 20 days after service of a no-
tice of opportunity for hearing which
does not fix a date for hearing the re-
spondent, either in his answer or in a
separate document, may request a
hearing. Failure of the respondent to
request a hearing shall be deemed a
waiver of the right to a hearing and to
constitute his consent to the making of
a decision on the basis of such informa-
tion as is available.

§81.55 Consolidation.

The responsible Department official
may provide for proceedings in the De-
partment to be joined or consolidated
for hearing with proceedings in other
Federal departments or agencies, by
agreement with such other depart-
ments or agencies. All parties to any
proceeding consolidated subsequently
to service of the notice of hearing or
opportunity for hearing shall be
promptly served with notice of such
consolidation.

§81.56 Motions.

Motions and petitions shall state the
relief sought, the authority relied
upon, and the facts alleged. If made be-
fore or after the hearing, these matters
shall be in writing. If made at the hear-
ing, they may be stated orally; but the
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presiding officer may require that they
be reduced to writing and filed and
served on all parties in the same man-
ner as a formal motion. Motions, an-
swers, and replies shall be addressed to
the presiding officer, if the case is
pending before him. A repetitious mo-
tion will not be entertained.

§81.57 Responses to motions and peti-
tions.

Within 8 days after a written motion
or petition is served, or such other pe-
riod as the reviewing authority or the
presiding officer may fix, any party
may file a response thereto. An imme-
diate oral response may be made to an
oral motion.

§81.58 Disposition of motions and peti-
tions.

The reviewing authority or the pre-
siding officer may not sustain or grant
a written motion or petition prior to
expiration of the time for filing re-
sponses thereto, but may overrule or
deny such motion or petition without
awaiting response: Provided, however,
That prehearing conferences, hearings
and decisions need not be delayed pend-
ing disposition of motions or petitions.
Oral motions and petitions may be
ruled on immediately. Motions and pe-
titions submitted to the reviewing au-
thority or the presiding officer, respec-
tively, and not disposed of in separate
rulings or in their respective decisions
will be deemed denied. Oral arguments
shall not be held or written motions or
petitions unless the presiding officer in
his discretion expressly so orders.

Subpart G—Responsibilities and
Duties of Presiding Officer

§81.61 Who presides.

A hearing examiner assigned under 5
U.S.C. 3105 or 3344 (formerly section 11
of the Administrative Procedure Act)
shall preside over the taking of evi-
dence in any hearing to which these
rules of procedure apply.

§81.62 Designation of hearing exam-
imer.

The designation of the hearing exam-
iner as presiding officer shall be in
writing, and shall specify whether the
examiner is to make an initial decision
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or to certify the entire record includ-
ing his recommended findings and pro-
posed decision to the reviewing author-
ity, and may also fix the time and
place of hearing. A copy of such order
shall be served on all parties. After
service of an order designating a hear-
ing examiner to preside, and until such
examiner makes his decision, motions
and petitions shall be submitted to
him. In the case of the death, illness,
disqualification or unavailability of
the designated hearing examiner, an-
other hearing examiner may be des-
ignated to take his place.

§81.63 Authority of presiding officer.

The presiding officer shall have the
duty to conduct a fair hearing, to take
all necessary action to avoid delay, and
to maintain order. He shall have all
powers necessary to these ends, includ-
ing (but not limited to) the power to:

(a) Arrange and issue notice of the
date, time, and place of hearings, or,
upon due notice to the parties, to
change the date, time, and place of
hearings previously set.

(b) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding.

(c) Require parties and amici curiae
to state their position with respect to
the various issues in the proceeding.

(d) Administer oaths and affirma-
tions.

(e) Rule on motions, and other proce-
dural items on matters pending before
him.

(f) Regulate the course of the hearing
and conduct of counsel therein.

(g) Examine witnesses and direct wit-
nesses to testify.

(h) Receive, rule on, exclude or limit
evidence.

(i) Fix the time for filing motions,
petitions, briefs, or other items in mat-
ters pending before him.

(j) Issue initial or recommended deci-
sions.

(k) Take any action authorized by
the rules in this part or in conformance
with the provisions of 5 U.S.C. 551-559
(the Administrative Procedure Act).
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